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To the Honorable Justices of the Court of Appeals:  

 Appellant Amber Renee Guyger submits this Reply Brief:  

III. Argument 
Reply to the State’s Response to Issue 1: The evidence 
was legally insufficient to prove beyond reasonable 
doubt that Guyger committed Murder because: (1) 
through mistake, Guyger formed a reasonable belief 
about a matter of fact—that she entered her apartment 
and there was an intruder inside—and (2) her mistaken 
belief negated the culpability for Murder because 
although she intentionally and knowingly caused 
Jean’s death, she had the right to act in deadly force in 
self-defense since her belief that deadly force was 
immediately necessary was reasonable under the 
circumstances.  

Introduction 
This case is about mistake of fact under Tex. Penal Code § 8.02 

(2018) and its relationship with whether Guyger’s belief that her use of 

deadly force was reasonable and immediately necessary. If Guyger’s 

belief was reasonable, actual danger was not required, and Guyer was 

entitled to use force to protect against an apparent danger. Jones v. 

State, 544 S.W.2d 139, 142 (Tex.Crim.App. 1976).  And if under a mistake 

of fact, Guyger reasonably believed that she entered her apartment and 

there was an intruder inside about to use force against her, it is 

irrelevant whether the person she believed was an intruder who was 

https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
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about to use force was doing so unlawfully or whether it was even real. 

Dyson v. State, 672 S.W.2d 460, 462-463 (Tex.Crim.App. 1984). 

Thus, the issue is whether Guyger’s mistake of fact was reasonable 

and whether she acted reasonably. Therefore, the 48 distinct factual 

points that Guyger asserted in the Appellant’s Brief on pages 82-99 

proving that what occurred was a clear mistake of fact and Guyger acted 

reasonably under the circumstances are central to the case and not 

“...therefore beside the point” as the State claims.  (State’s Br. 76).  

Guyger’s mistake-of-fact was reasonable, so her 
use deadly force was also reasonable and 
immediately necessary 

The State argues that mistake-of-fact under Tex. Penal Code § 8.02 

is not an element of any justification under Chapter 9, but the 

reasonableness of a belief about the nature of the threat presented can 

be based on a false assumption so long as derived from “appearances as 

viewed from” the defendant’s standpoint. (State’s Br. 57, 61, 74). The crux 

of the State’s case is likely stated on pages 65-66, 70-71, and 77. The State 

incorrectly argues that the issue was not whether Guyger acted 

reasonably, but only that the underlying belief in necessity. (State’s Br. 

77). It was Guyger’s act, the State wants the Court to believe, that she 

https://advance.lexis.com/search/?pdmfid=1000516&crid=3a422687-8ab8-4c10-b9c8-251f54017165&pdsearchterms=Dyson+v.+State%2C+672+S.W.2d+460&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=ebbd3471-9a9e-432e-9ebd-76b7f4f04715
https://advance.lexis.com/search/?pdmfid=1000516&crid=3a422687-8ab8-4c10-b9c8-251f54017165&pdsearchterms=Dyson+v.+State%2C+672+S.W.2d+460&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=ebbd3471-9a9e-432e-9ebd-76b7f4f04715
https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
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seeks to justify, not just her belief. This is not how Tex. Penal Code § 

8.02 and Chapter 9 of the Texas Penal Code interplay. Thus, the 48 

distinct factual points that Guyger asserted in the Appellant’s Brief 

on pages 82-99 are not “beside the point.” 

The law allows someone on her own property—and particularly 

while in her “castle”—far more leeway to legally use deadly force as a 

means of protection. The vital issue here is how likely was it for Guyger 

to rationally perceive Jean’s status as an “intruder” in her apartment. 

The more likely it was, the more “reasonable” Guyger’s assumption 

nevertheless becomes. In other words, this is part of the thought-

process that amounts to a “reasonable belief” held by an ordinary and 

prudent person in the same circumstances as Guyger under the same 

circumstances.   Tex. Penal Code § 1.07(a)(42) (2018); Werner v. State, 

711 S.W.2d 639, 645 (Tex.Crim.App. 1986) (discussion of the “reasonable 

person”). The jury was required to view the reasonableness of Guyger’s 

actions from her standpoint. Ex parte Drinkert, 821 S.W.2d 953, 955 

(Tex.Crim.App. 1991).  

There was no evidence that Guyger intended to trespass upon 

Jean’s property or privacy. Guyger’s only recognizable intent was to end 

https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/search/?pdmfid=1000516&crid=dd6eb3fa-e550-466d-91c7-f0a950f23f7f&pdsearchterms=Tex.+Penal+Code+%C2%A71.07&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdquerytemplateid=&ecomp=v5q1k&prid=d1102074-d446-4ae7-b3a5-fe8888cf1c0b
https://advance.lexis.com/search/?pdmfid=1000516&crid=c1ba574b-53e1-4c80-aead-1f3e9f97fd3f&pdsearchterms=711+S.W.2d+639&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=dd6eb3fa-e550-466d-91c7-f0a950f23f7f
https://advance.lexis.com/search/?pdmfid=1000516&crid=c1ba574b-53e1-4c80-aead-1f3e9f97fd3f&pdsearchterms=711+S.W.2d+639&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=dd6eb3fa-e550-466d-91c7-f0a950f23f7f
https://advance.lexis.com/search/?pdmfid=1000516&crid=c1ba574b-53e1-4c80-aead-1f3e9f97fd3f&pdsearchterms=711+S.W.2d+639&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=dd6eb3fa-e550-466d-91c7-f0a950f23f7f
https://advance.lexis.com/search/?pdmfid=1000516&crid=03f96824-71f1-42ad-9e60-82fafed9bedb&pdsearchterms=821+S.W.2d+953%2C+955&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=aec0d49e-ef19-4255-9ad5-b798982809e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=03f96824-71f1-42ad-9e60-82fafed9bedb&pdsearchterms=821+S.W.2d+953%2C+955&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=aec0d49e-ef19-4255-9ad5-b798982809e6
https://advance.lexis.com/search/?pdmfid=1000516&crid=03f96824-71f1-42ad-9e60-82fafed9bedb&pdsearchterms=821+S.W.2d+953%2C+955&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=aec0d49e-ef19-4255-9ad5-b798982809e6
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her long and arduous day by entering her apartment. But as she entered 

what she undeniably believed was apartment 1378 on the third floor—a 

belief founded on undisputed objective information—Guyger was 

surprised to encounter another person who she reasonably believed 

presented an immediate and lethal danger to her. Because her belief was 

reasonable, actual danger was not required, and Guyger was entitled 

to use deadly force to protect against the apparent danger. Jones, 544 

S.W.2d at 142. 

As stated in People v. Russell, 51 Cal.Rptr.3d 263, 270-271 

(Cal.App.4th 2006), “At common law, an honest and reasonable belief in 

the existence of circumstances, which, if true, would make the act with 

which the person is charged an innocent act...is excluded from the class 

of persons who are capable of committing crimes.” This concept is based 

on the “...rather simple rule that an honest mistake of fact or law is a 

defense when it negates a required mental element of the crime...” 

LaFave and Scott, Handbook on Criminal Law, 357 (1972). The example 

given is the crime of receiving stolen property: “...if the defendant by a 

mistake of either fact or law did not know the goods were stolen, even 

though the circumstances would have led a prudent man to believe they 

https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
https://advance.lexis.com/search/?pdmfid=1000516&crid=d4459ab3-f13a-43b9-b181-e0d98b91a31c&pdsearchterms=544+S.W.2d+139%2C+142&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ygp3k&prid=03f96824-71f1-42ad-9e60-82fafed9bedb
https://advance.lexis.com/search/?pdmfid=1000516&crid=08314579-6e2b-42cb-8b70-a6fa5618e459&pdsearchterms=51+Cal.Rptr.3d+263%2C+270&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
https://advance.lexis.com/search/?pdmfid=1000516&crid=08314579-6e2b-42cb-8b70-a6fa5618e459&pdsearchterms=51+Cal.Rptr.3d+263%2C+270&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
https://advance.lexis.com/search/?pdmfid=1000516&crid=08314579-6e2b-42cb-8b70-a6fa5618e459&pdsearchterms=51+Cal.Rptr.3d+263%2C+270&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
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were stolen, he does not have the required mental state and thus may 

not be convicted of the crime.” (emphasis added).  

The terrible circumstances in Guyger’s case led to Jean tragically 

losing his life, so the issue here not about receiving stolen property. But 

Guyger’s arguments regarding her mistake-of-fact negating the mens rea 

for Murder are similar to how LaFave and Scott describe for receiving 

stolen property, yet Guyger’s case goes a step further: unlike the LaFave 

and Scott hypothetical where the circumstances would have led a 

“prudent man” to believe the items were stolen, Guyger was reasonable 

in her mistaken belief of entering what she thought was her apartment 

in which she believed there was an intruder.  

This principle was illustrated in the context of a Murder 

prosecution in Granger v. State, 3 S.W.3d 36, 41 (Tex.Crim.App. 1999), 

where the defendant was on trial for murder because he shot at a vehicle 

was entitled to an instruction for mistake-of-fact because he stated that 

he did not intend to kill the victim and did not know the victim was in a 

vehicle when he fired into it. The Texas Court of Criminal Appeals 

(“TCCA”) observed that even though Granger could not justify his 

shooting into a parked vehicle, he would still not be guilty of murdering 

https://advance.lexis.com/search/?pdmfid=1000516&crid=ac684ff4-3530-469b-ba82-5395e636e4a7&pdsearchterms=3+S.W.3d+36%2C+41&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=1b58f701-cad1-4951-823d-a00fc0dc127f
https://advance.lexis.com/search/?pdmfid=1000516&crid=ac684ff4-3530-469b-ba82-5395e636e4a7&pdsearchterms=3+S.W.3d+36%2C+41&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=1b58f701-cad1-4951-823d-a00fc0dc127f
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its occupant if he reasonably believed that the car was empty—had no 

occupants. The TCCA agreed that without knowledge of another’s 

presence in the car, Granger could not have intentionally or knowingly 

caused the death of the 71-year-old disabled war veteran.  Granger could 

not have harbored the degree of culpability required to find him guilty of 

Murder.   

As the TCCA explained, when an accused creates an issue of 

mistaken belief as to the culpable mental element of the offense, he is 

entitled to a defensive instruction of mistake-of-fact. Id. at 41, citing  

Miller v. State, 815 S.W.2d 582, 585 (Tex.Crim.App. 1991). Thus, with 

Granger, the issue was whether his purported belief—if accepted as 

true—negated the culpability required for Murder under Tex. Penal Code 

19.02(b), and the TCCA concluded that it does. 

In the words of the Model Penal Code, Guyger described—and the 

evidence exclusively supported—her lack of “the purpose, knowledge, 

belief, recklessness or negligence required to establish a material 

element of the [charged] offense.” Model Penal Code § 2.04(1)(a) (2020). 

As the explanatory note provides, this states the general principle 

governing whether and when ignorance or mistake of fact allows a 

https://advance.lexis.com/search/?pdmfid=1000516&crid=ac684ff4-3530-469b-ba82-5395e636e4a7&pdsearchterms=3+S.W.3d+36%2C+41&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=1b58f701-cad1-4951-823d-a00fc0dc127f
https://advance.lexis.com/search/?pdmfid=1000516&crid=ac684ff4-3530-469b-ba82-5395e636e4a7&pdsearchterms=3+S.W.3d+36%2C+41&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=1b58f701-cad1-4951-823d-a00fc0dc127f
https://advance.lexis.com/document/?pdmfid=1000516&crid=6d39349a-e2f0-4e70-9db4-2c3796820061&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3J-WW20-003C-2057-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A7XWP-9Y31-2NSD-M3FV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=6c717eb3-4486-43e0-9708-6444232e27fb
https://advance.lexis.com/document/?pdmfid=1000516&crid=6d39349a-e2f0-4e70-9db4-2c3796820061&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3J-WW20-003C-2057-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A7XWP-9Y31-2NSD-M3FV-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=fbh4k&earg=sr0&prid=6c717eb3-4486-43e0-9708-6444232e27fb
https://advance.lexis.com/search/?pdmfid=1000516&crid=e09d3c92-bf36-41b7-9de9-c90691df13ac&pdsearchterms=Model+Penal+Code+%C2%A7+2.04&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=xgdnk&prid=6d39349a-e2f0-4e70-9db4-2c3796820061
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defense. The matter is “a function of the culpability otherwise required 

for commission of the offense.” A mistake-of-fact is “a defense to the 

extent that it negatives a required level of culpability or establishes a 

state of mind that the law provides is a defense.” Id. 

 Thus, the State failed to prove what was required of it to hold 

Guyger responsible under the Murder statute because if a person is 

ignorant or mistaken as to a matter-of-fact, under the appropriate 

circumstances she lacks the requisite culpability with respect to the fact 

as it actually exists. See Wayne R. Lafave, Substantive Criminal Law, 

§5.6(b) (3d ed. 2017). Here, a rational juror would necessarily be left with 

reasonable doubt about whether the State proved the mens rea required, 

and the jury thus should have found that Guyger did not engage in 

conduct that was constitutive of the subjective elements of Murder.  

There was no evidence of an intentional ignorance by Guyger as 

to where she was or who she was confronting. And due to an unfortunate 

coincidence of circumstances that undersigned counsel details in the 

Appellant’s Brief—complete with exhibits from the trial—Guyger had no 

opportunity to evaluate the risk that she entered the wrong door.    
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Under Tex. Penal Code § 8.02, a mistake of fact is “a defense to 

prosecution that the actor through mistake formed a reasonable belief 

about a matter of fact if his mistaken belief negated the kind of 

culpability required for commission of the offense.” (emphasis added). 

The term “kind of culpability” means “culpable mental state.” Posey v. 

State, 966 S.W.2d 57, 70 (Tex.Crim.App. 1998).  The defense arises when 

there is evidence that a defendant’s mistaken reasonable belief about a 

matter of fact negated the element of the culpable mental state required 

for the offense. Id. The mistake-of-fact doctrine here must be considered 

together with the reasonable use of deadly force in self-defense.  

Finally, mistake-of-fact is not a defense upon which Guyger bears 

some burden of proof as though it is an affirmative defense. See, e.g.,  Tex. 

Penal Code § 2.04 (2019). The State seems to imply that Guyger had some 

burden of proof because she failed to present evidence supporting it. 

(State’s Br. 42-43, 56); see Saxton v. State, 804 S.W.2d 910, 913-914 

(Tex.Crim.App. 1991) (defensive claims upon which the State bears the 

burden of persuasion is different than affirmative defenses upon which 

the defendant bears the burden of proof).  

https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=3cf1ff6f-f677-4dd9-a001-34364f669e9c&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3SF0-GXX0-0039-41V4-00000-00&pdpinpoint=PAGE_70_4952&pdcontentcomponentid=10619&pddoctitle=Posey+v.+State%2C+966+S.W.2d+57%2C+70+(Tex.+Crim.+App.+1998)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=bcb9cb4e-1e2f-4c1c-854f-07c1db7e6570
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=3cf1ff6f-f677-4dd9-a001-34364f669e9c&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3SF0-GXX0-0039-41V4-00000-00&pdpinpoint=PAGE_70_4952&pdcontentcomponentid=10619&pddoctitle=Posey+v.+State%2C+966+S.W.2d+57%2C+70+(Tex.+Crim.+App.+1998)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=bcb9cb4e-1e2f-4c1c-854f-07c1db7e6570
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=3cf1ff6f-f677-4dd9-a001-34364f669e9c&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3SF0-GXX0-0039-41V4-00000-00&pdpinpoint=PAGE_70_4952&pdcontentcomponentid=10619&pddoctitle=Posey+v.+State%2C+966+S.W.2d+57%2C+70+(Tex.+Crim.+App.+1998)&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=bcb9cb4e-1e2f-4c1c-854f-07c1db7e6570
https://advance.lexis.com/document/?pdmfid=1000516&crid=5a595902-853f-4d20-987d-506628c44d04&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5DDJ-C6B1-JW8X-V263-00000-00&pdtocnodeidentifier=AAWAABAACAAE&ecomp=pdrdk&prid=b0aca8ba-615a-4c2f-9bb2-6374d485623b
https://advance.lexis.com/document/?pdmfid=1000516&crid=5a595902-853f-4d20-987d-506628c44d04&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5DDJ-C6B1-JW8X-V263-00000-00&pdtocnodeidentifier=AAWAABAACAAE&ecomp=pdrdk&prid=b0aca8ba-615a-4c2f-9bb2-6374d485623b
https://advance.lexis.com/search/?pdmfid=1000516&crid=01df4da9-40cd-4e06-9787-e609fc8ebbee&pdsearchterms=804+S.W.2d+910&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=8e20cbeb-4f6e-44ee-aafd-556df4d8c7c2
https://advance.lexis.com/search/?pdmfid=1000516&crid=01df4da9-40cd-4e06-9787-e609fc8ebbee&pdsearchterms=804+S.W.2d+910&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=8e20cbeb-4f6e-44ee-aafd-556df4d8c7c2
https://advance.lexis.com/search/?pdmfid=1000516&crid=01df4da9-40cd-4e06-9787-e609fc8ebbee&pdsearchterms=804+S.W.2d+910&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=8e20cbeb-4f6e-44ee-aafd-556df4d8c7c2
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Obviously Guyger presented evidence supporting the defense. She 

testified that she was mistaken in her beliefs. There are also the 48 

distinct factual points that Guyger asserted in the Appellant’s Brief 

on pages 82-99 that the State ignores as being “beside the point.” Yet the 

State never asserted at trial that Guyger knew she entered Jean’s 

apartment or an apartment that was not hers and opened fire. Now, by 

arguing that there was “no evidence that (Guyger” held a mistaken belief 

that negated her intent to kill Jean...,” the State appears to argue that 

that Guyger may have known she entered the wrong apartment.  

Guyger was mistaken in fact when she thought she was entering 

her apartment. The issue is whether her belief—although mistaken—

was reasonable, and it was. Guyger’s mistake-of-fact must be considered 

along with—and not separate from as the State suggests—her belief that 

her use of deadly force was immediately necessary. As explained above 

and in detail in the Appellant’s Brief, the evidence showed that Guyger’s 

belief must be presumed reasonable under Tex. Penal Code § 9.32(b), 

Braughton v. State, 569 S.W.3d 592, 606-607 (Tex.Crim.App. 2018), and 

Tex. Penal Code § 9.32(a)(2).  

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=63f0028b-938b-47dd-b81e-e7733d1bb3f2&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5DV8-83D1-DYB7-W00H-00000-00&pdpinpoint=_a&pdcontentcomponentid=10630&pddoctitle=9.32(a)&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=v311k&prid=10da44da-7d2c-4e89-a847-3f08efb3ec5c
https://advance.lexis.com/document/?pdmfid=1000516&crid=d892988c-0734-451b-8330-7b7a46350569&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5V0P-JDR1-JWBS-655B-00000-00&pddocid=urn%3AcontentItem%3A5V0P-JDR1-JWBS-655B-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5V08-HW71-DXC8-73G6-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=7662a4c6-05f4-4531-ae25-aaeb7e16e3a1
https://advance.lexis.com/document/?pdmfid=1000516&crid=d892988c-0734-451b-8330-7b7a46350569&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5V0P-JDR1-JWBS-655B-00000-00&pddocid=urn%3AcontentItem%3A5V0P-JDR1-JWBS-655B-00000-00&pdcontentcomponentid=10619&pdshepid=urn%3AcontentItem%3A5V08-HW71-DXC8-73G6-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=byvLk&earg=sr0&prid=7662a4c6-05f4-4531-ae25-aaeb7e16e3a1
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=63f0028b-938b-47dd-b81e-e7733d1bb3f2&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A5DV8-83D1-DYB7-W00H-00000-00&pdpinpoint=_a&pdcontentcomponentid=10630&pddoctitle=9.32(a)&pdproductcontenttypeid=urn%3Apct%3A83&pdiskwicview=false&ecomp=v311k&prid=10da44da-7d2c-4e89-a847-3f08efb3ec5c
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Thus, under Saxton, 804 S.W.2d at 913-914, Guyger met her burden 

of producing evidence supporting self-defense, and the State failed in its 

burden of persuasion to disprove it and prove beyond a reasonable doubt 

that Guyger committed Murder under Tex. Penal Code § 19.02(b)(2). The 

totality of the evidence supports this conclusion. Guyger asks this Court 

to reverse the Judgment and sentence and enter a judgment of acquittal. 

Tex. Code Crim. Proc. Art. 44.25; Tex. Rule App. Proc. 43.2(c). 

 

 

 

 

 

 

 

 

 

 

https://advance.lexis.com/search/?pdmfid=1000516&crid=01df4da9-40cd-4e06-9787-e609fc8ebbee&pdsearchterms=804+S.W.2d+910&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=8e20cbeb-4f6e-44ee-aafd-556df4d8c7c2
https://advance.lexis.com/search/?pdmfid=1000516&crid=01df4da9-40cd-4e06-9787-e609fc8ebbee&pdsearchterms=804+S.W.2d+910&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=8e20cbeb-4f6e-44ee-aafd-556df4d8c7c2
https://advance.lexis.com/search/?pdmfid=1000516&crid=10da44da-7d2c-4e89-a847-3f08efb3ec5c&pdsearchterms=Tex.+Penal+Code+%C2%A7+19.02&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=g7d59kk&earg=pdpsf&prid=62aef359-bd99-49ac-afdd-537e4badb79a
https://advance.lexis.com/search/?pdmfid=1000516&crid=bc4ee31f-eae5-4616-96d5-55b4e437904e&pdsearchterms=Tex.+Code+Crim.+Proc.+Art.+44.25&pdstartin=hlct%3A1%3A3&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=tg-Lk&earg=pdpsf&prid=7b4d7924-7253-41bf-9eb5-8e452dad097e
https://advance.lexis.com/search/?pdmfid=1000516&crid=573b379f-03f2-44c2-8363-82ac356d2621&pdsearchterms=Tex.+Code+Crim.+Proc.+Art.+44.25&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=v5q1k&earg=pdpsf&prid=9cc6aff4-2b28-4cf1-b314-9d5d7521baef
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Reply to the State’s “Cross-Issue” on Jury Charge Error 
The State asks this Court to sustain a “cross-issue” on whether the 

trial court erred in giving a mistake-of-fact instruction. (State’s Br. 37-

46). Guyger raised only two issues, both arguing legal sufficiency. The 

mistake-of-fact instruction under Tex. Penal Code § 8.02 is inextricably 

intertwined with the legal sufficiency issues. Whether there was a 

reasonable mistake-of-fact by Guyger will be resolved in the legal 

sufficiency analysis.  

This is not a real “cross-issue,” but merely a request for an advisory 

opinion or a request for a directive regarding language used or the 

reasoning of the trial court that does not impact the ultimate decision.  

As this Court explained in Seghelmeble v. State, 390 S.W.3d 576, 583 

(Tex.App.-Dallas 2012), “...(w)e cannot address a cross-issue in which the 

State merely requests a directive as to language or reasoning of the lower 

court that does not impact the ultimate decision,” citing Pfeiffer v. State, 

363 S.W.3d 594, 601, fn.32 (Tex.Crim.App. 2012). In Seghelmeble, the 

State asked this Court to do the same as the State asks this Court in this 

case—to review an alleged jury-charge error. Id. at 582. The State asked 

this Court to review the trial court’s rulings overruling the State’s 

https://advance.lexis.com/search/?pdmfid=1000516&crid=169fb5c3-54a5-4bb9-b3b8-ef65d24c426a&pdsearchterms=tex+penal+code+8.02&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=x7d59kk&earg=pdsf&prid=f8894d00-97b5-4c04-a803-17eae8a67b56
https://advance.lexis.com/search/?pdmfid=1000516&crid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab&pdsearchterms=390+S.W.3d+at+583&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=00c71851-fa92-4dc6-be37-293fcf0877e2
https://advance.lexis.com/search/?pdmfid=1000516&crid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab&pdsearchterms=390+S.W.3d+at+583&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=00c71851-fa92-4dc6-be37-293fcf0877e2
https://advance.lexis.com/search/?pdmfid=1000516&crid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab&pdsearchterms=390+S.W.3d+at+583&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=00c71851-fa92-4dc6-be37-293fcf0877e2
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=5dc4bb3f-fcb0-4641-8218-d8fb75809cbb&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A55F7-H481-F04K-C008-00000-00&pdpinpoint=PAGE_601_4953&pdcontentcomponentid=10619&pddoctitle=Id.+at+601+n.32&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=5dc4bb3f-fcb0-4641-8218-d8fb75809cbb&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A55F7-H481-F04K-C008-00000-00&pdpinpoint=PAGE_601_4953&pdcontentcomponentid=10619&pddoctitle=Id.+at+601+n.32&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=5dc4bb3f-fcb0-4641-8218-d8fb75809cbb&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A55F7-H481-F04K-C008-00000-00&pdpinpoint=PAGE_601_4953&pdcontentcomponentid=10619&pddoctitle=Id.+at+601+n.32&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=xsp2k&prid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab
https://advance.lexis.com/search/?pdmfid=1000516&crid=083a5d38-0fc0-4a5a-9b4c-be644e8297ab&pdsearchterms=390+S.W.3d+at+583&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=Jys5kkk&earg=pdsf&prid=00c71851-fa92-4dc6-be37-293fcf0877e2
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objections to a jury-charge instruction even if this Court affirmed the 

judgment, apparently to provide guidance and prevent errors in future 

cases. Id. This Court declined to do so.   

Likewise, here the issue of the mistake-of-fact instruction is part of 

the legal sufficiency analysis and not a separate “cross-issue” for which 

this Court may grant “relief.” This issue will be dealt with when this 

Court decides whether the evidence was legally sufficient and whether 

the jury erred by finding against Guyger on her defensive issue under 

Saxton, 804 S.W.2d at 913-914, Zuliani v. State, 97 S.W.3d 589, 594 

(Tex.Crim.App. 2003), and Krajcovic v. State, 393 S.W.3d 282, 286 

(Tex.Crim.App. 2013). 

IV.  Conclusion 
Guyger prays that this Court reverse the Judgment and sentence 

and: (1) per Issue 1, acquit her of Murder; or (2) in the alternative, per 

Issue 2, acquit her of Murder, convict her of Criminally Negligent 

Homicide, and remand for a new trial on punishment.  

Respectfully submitted, 
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https://advance.lexis.com/search/?pdmfid=1000516&crid=91170a26-0015-471f-be7b-462fce923c68&pdsearchterms=97+S.W.3d+589&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=01df4da9-40cd-4e06-9787-e609fc8ebbee
https://advance.lexis.com/search/?pdmfid=1000516&crid=91170a26-0015-471f-be7b-462fce923c68&pdsearchterms=97+S.W.3d+589&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=01df4da9-40cd-4e06-9787-e609fc8ebbee
https://advance.lexis.com/search/?pdmfid=1000516&crid=c128d883-f513-4ec6-9032-753881e7733e&pdsearchterms=393+S.W.3d+282&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=91170a26-0015-471f-be7b-462fce923c68
https://advance.lexis.com/search/?pdmfid=1000516&crid=c128d883-f513-4ec6-9032-753881e7733e&pdsearchterms=393+S.W.3d+282&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v5q1k&prid=91170a26-0015-471f-be7b-462fce923c68
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17 
 
 

Michael Mowla  
P.O. Box 868 
Cedar Hill, TX 75106 
Phone: 972-795-2401 
Fax: 972-692-6636 
michael@mowlalaw.com 
Texas Bar No. 24048680 
Attorney for Guyger 

 
/s/ Michael Mowla 
Michael Mowla 
 

V. Certificate of Service 
I certify that on October 26, 2020, this document was served by efile 

on the Dallas County DA’s Office.  
 

 
/s/ Michael Mowla 
Michael Mowla  
 

VI. Certificate of Compliance 
 I certify that this document complies with the: (1) type-volume 
limitations because it is computer-generated and does not exceed 7,500 
words. The word-count feature of Microsoft Word shows this document 
contains 2,303 words except in the: caption; table of contents; table of 
authorities; signature; certificate of service; certificate of compliance, and 
appendix; and (2) typeface requirements because it was prepared using 
Microsoft Word in 14-point font.  

 
/s/ Michael Mowla 
Michael Mowla 

mailto:michael@mowlalaw.com


Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Michael Mowla on behalf of Michael Mowla
Bar No. 24048680
michael@mowlalaw.com
Envelope ID: 47542777
Status as of 10/27/2020 9:14 AM CST

Associated Case Party: AmberReneeGuyger

Name

Michael Mowla

BarNumber

24048680

Email

michael@mowlalaw.com

TimestampSubmitted

10/26/2020 9:50:57 PM

Status

SENT

Case Contacts

Name

Appellate DallasDA

Doug Gladden

BarNumber Email

dcdaappeals@dallascounty.org

douglas.gladden@dallascounty.org

TimestampSubmitted

10/26/2020 9:50:57 PM

10/26/2020 9:50:57 PM

Status

SENT

SENT


	I. Table of Contents
	II. Table of Authorities
	III. Argument
	Reply to the State’s Response to Issue 1: The evidence was legally insufficient to prove beyond reasonable doubt that Guyger committed Murder because: (1) through mistake, Guyger formed a reasonable belief about a matter of fact—that she entered her a...
	Introduction
	Guyger’s mistake-of-fact was reasonable, so her use deadly force was also reasonable and immediately necessary

	Reply to the State’s “Cross-Issue” on Jury Charge Error

	IV.  Conclusion
	V. Certificate of Service
	VI. Certificate of Compliance

